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rifa sHtTfaftra ^rroftrirR', 1951 (1951 43) 
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(fq-uf-q- % srifrft srpT #^TT & I ) 
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ptr #flwr,traTTirf^T 


ELECTION COMMISSION OF INDIA 
New Delhi, the . 11th August, 1998 

O.N. 66.—In pursuance of Section 106 of the 
Representation of the-Feofria Act, 1951 .(43-Of 1951) 
the Election Commission hereby publishes the judge¬ 
ment dated 19- 1 12*97 of 'the :, Hijrh'Court of Gujarat 
at Ahmedabad in 'Election'Tttiticwi No. ' 4 of '1996 
filed by Shri Vasava Chhottibhai 'Amatbhai chdlleDg- 
ing the-election Of "Shri Ishwarbhai 'NarOttartlbhai 
Patel to the-House Of the’Teoj!rteTrom'23*Bronch’ 1 Par- 
liamenlnry Constituency. 

r> THE HIGH. COURT OF \ GUJARAT AT 
AHMEDABAD 

(ORIGINAL JURISDICTION) 

ELECTION PETTITON ND. 4 OF 1996 
) asava Chhotuhhai. Amarbhai, 

Oil. Jhagndia, DiStt. Bharnth Petitioner 

■Vs. 

1-Ishwarbhai Narottambhai rPatel, 
Bharuch : 3'92'00l and others . .Respondents 
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2. To be referred to the Reporter or not? 

3. Whether Their Lordships wish to see the 
fair copy of the judgement ? 

4. Whether this case involves a substantial 

question of law as to the interpretation of 
the Constitution of India, 1950 of any 
Order made thereunder? 


Mr. Girish Patel, Advocate for the Petitioner, 
Mr. H. J. Shah, Advocate for the Respondent 
No. 5, Mr. Vijay H. Patel, Advocate for the Res¬ 
pondent No. 7, Respondent Nos. 1 to 4, 6, 8 to 
2’.t—Are Served. 

ORDER 

Coram : J. N. Bhatt, J. 

19-12-1997 


“When the matter was called out today, Ld. Advo¬ 
cate Mr. Anand J. Yagnlk for Ld. Advocate Mr. 
Girish Patel stated that the Election Petition is not 
pressed; in view of the latest development with re¬ 
gard to dissolution of the Lak Sabha, In view of the 
aforesaid statement this Election Petition shall stand 
dismissed as not pressed. Upon joint request the 
deposited amount is ordered to be paid to the Hich 
Court ihegal Services Authority. Notice is discharged. 

(No. 82/GJ-HP/4|(96)!981 
Bv Order, 

S. MENDIRATTA, Principal Secy. 

11 SPTFT, 1998 

wr.w. 6 7.—forfara wirtr tprrar ^ 

6—'tprrrp? rrrrfbr fawfar-sfcr ^ *ftr mu % f%4 
sft tnr.ft. jfimr % %t w/ftfr 

«fr TTmsft im ttifw, 

fawfanr w. 1996 "ft 3 % fcmr 

narw trrRrrmr % mfhr 5-9-1997 % 

fffitfir Tit *ftr TiffffafHFr wfsrftwtr, 1951 (1951 
•FT 43) %t tTRT 106 % WffmW % *W% IPT 
WTftRT FW % I 

wfk^wrr % wiHt §■ 1 ) 

[ft. 82 /rrar.-tTt.W./ 3 / 96 / 98 ] 
WT^T 

tpr. ffiftTTTT, SPTPT trfTtT 

New Delhi, the 11th August, 1998 

O.N. 67.—In pursuance of Section 106 of the 
Representation of the People Act, 1951 (43 of 1951) 
the Election Commission hereby publishes the judge¬ 
ment dated 5-9-1997 of the H ; gh Court of Guiarat 
at Ahmedabad in Election Petition No. 3 of 1996 
filed by Shri Naeiibhai Ramiibhai Kakadia challeng¬ 
ing the election of Sh. M. D. Mandad and others to 
the House of the People from 6-Junagadh Parliamen¬ 
tary Constituency, in Gujarat State. 

IN THE HIGH COURT OF GUJARAT AT 
AHMEDABAD 

ELECTION PETITION NO. 3 of 1996 

For Approval and Signature : 

Hon’ble MR. JUSTICE J. N. BHATT 

1. Whether Reporters of Local Papers may be 
allowed to see the judgements ? 


5. Whether it is to be circulated to the Civil 
Judge ? 

NAGIBHAI RAMJTBHAI KAKADIA 
Versus 

M. D. MANKAD 

Appearance : 

Petitioner party in person. 

CORAM : MR. JUSTICE J. N. BHATT 
Date of decision : 05-09-97 

ORAL JUDGEMENT 

In this election petition under Section 80-A of the 
Repiescntation of People Act, 1951 (‘R. P. Act’), 
the petitioner has challenged the validity and lega¬ 
lity of the election of Junagadh Lok Sabha consti¬ 
tuency and has sought an order for re-election. A 
resume of material and relevant facts, shortly may 
be stated, at the outset, so as to appreciate and exa¬ 
mine the merits of election petition at the threshold. 
The petitioner N. R. Kakadia was contesting 11th 
Lok Sabha election from 6-Jundagadh constituency as 
a candidate of National party.(Bahujan Samaj Party). 
The petitioner has inter alia contended that the re¬ 
turning officer respondent No. 1, M. D. Mankad had 
adopted malapractices which he has stated in paras 
1 to 9 of the petition. His main grievance seems to 
be that respondent No. 1 returning officer despite 
1 . eivrnc notice about irregularities, did not resnond, as 
a result of which, he secured onlv about 20O votes. 

; After film® his nomination papers on 30-3-1996, res- 
| nondpnt No. 1, out of grievance and grudge from the 
. verv harming of the election nroress. d^elnred him 
as candidate of separate party and with separate 
name. 

The petition has also, inter-alia, contended that 
though he was a candidate of National Party (Bahu¬ 
jan Samaj Party) in press and daily newspaper of 
Saurashtra and Gujarat, many times, his name was 
shown as candidate of Bahujan Samaj Party. In the 
similar fashion, his name was published many times 
in the newspapers and in some of the newspapers, ins¬ 
tead of the name of the petitioner, name of Maqsood 
Ibrahim Kadri was shown as candidate of Bahujan 
Samaj Farty, The petitioner has given a list of diffe¬ 
rent news items datewise and paperwise in para 14 
of his petition. 

The petitioner had sent registered notice to the re¬ 
turning officer to stop such publications showing 
wrong name and wrong party through the Depart¬ 
ment of Information. He had also received a list of 
rival candidates in prescribed form from the return¬ 
ing officer. There was no mistake in the said list. 
The petitioner was allowed the symbol of elephant 
for the Lok Sabha election. In nutshell, the main 
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grievance of the petitioner was that his name and his 
parry name had not Deen correctly pubfisncd in tne 
newspapers, fie believed, thereiure, that publication 
oi Intormation in relation to the election must be at 
the instance of the Public Information Department 
of the Uoverament and, therefore, it was incumbent 
upon the returning officer to get it stopped. Since 
he failed to do it, he has committed irregulaiities and 
non-action on the part of the returning officer. 

First of all, election petition is not maintainable for 
the simple reason that the petitioner has not joined 
the returned candidate Mrs. Bhavnaben Chikhalia as 
party respondent in this petition. During tne course 
of hearing, on two occasions, the petitioner who 
lastly appeared as party in person was offered legal 
aid or service of any advocate as ‘amious-curiae.” 
But he refused saying that he himself is a practising 
advocate and he him self would be able to argue and 
convince the court. Earlier his advocate Mr. S. K. 
Patel had appeared. However, the petitioner did not 
want the learned advocate Mr. Patel to continue. He 
therefore, requested Mr. Patel to drop out and with¬ 
draw. Accordingly, Mr. Patel by giving a written 
note to the Registrar dated 11-7-1997 withdrew his 
appearance under instructions from the pe'itioner. 
With minor degression and detour, we may now pro¬ 
ceed to examine the merits of the case. The peti¬ 
tioner has not impleaded the returned candidate Mrs, 
Bhavnaben Chikhalia as parti' respondent and desnite 
inqu'rjng from him, the petitioner has thought it fit 
not <o join the returned candidate for the reasons not 
knov/n to us and likewise, refused the offer of an ex¬ 
perienced legal service either from the legal aid or 
from any good member of bar. 

The question, therefore, when now assumes singu¬ 
lar dimension is as to whether the returned candidate 
is a necessary party and more so when the election 
is sought to be declared as null and void and 
re-election is sought, what will be the effect of absence 
of necessary party on record ? It is settled proposi¬ 
tion of law that no effective and efficient adjudication 
of a dispute can be reached without presence of a 
necessary party- Who are necessary parties to such 
election petition and the mam question in focus w°uld 
be if there is non-joinder thereof, what consequences 
will entail and what will be the legal fate of the elec¬ 
tion petition under Section 80-A of the R. P. Act? 

It would be expedient at tins juncture to have a 
close look into the scheme of election law provided 
in the Constitution of India in general and in the 
R. P, Act in particular, for election of Parliament. 

Chapter II of the Constitution of India provides 
for constitution and business of Parliament. Article 
79 in the said chapter provides that there shall be a 
Parliament for the Union consisting of President and 
two Houses to be known, respectively, as Council of 
States and House of People, popularly known as 
Upper House and Lower House, in common parlance 
known as Rajya Sabha and Lok Snbha. Article 84 
prescribes qualifications for membership of Parlia¬ 
ment. Article 84 (C) further provides that it will 
be oocn for the Parliament to make law prescribing 
qualifications for a member of Parliament. 


iyi 


ine K. F. Act requires tnat name oi tire candidate 
snail lie registered in any r-ainaincniaiy eonsii.ucin.y. 
Inc luccnnmsin OI erection and lutvaill piuviaiuns 
Oi election law consistent wun me ptovis.uns or me 
Consmution may be first examined. 

in Cnapler 11 of the R. P. Act, process and pro¬ 
cedure lur eiecuon petition arc piuviueU. erection 
Su-A provides tnat court Having jurisdiction to iry 
erection petition snail be the j-fign Court, ihe pre¬ 
sentation and requirements ot ming of petition are 
mentioned in Section 81 of the R. P. Act. 

Ihe very important and vital provision insofar as 
the dispute m mis petition is concerned, is piescnbed 
m Section 82 ot the R. F. Act. Section 82 reads as 
under : 

“82. A petitioner shall join as respondents to 
his petition. 

(,a) where the petitioner, in addition to claim¬ 
ing a deciarauon mat tfie eicct.on ot an or 
any ot tne returned candidates is void, 
claims a further declaration mat he Uimseii 
or any other candidate has been duly elec¬ 
ted, all the contesting candidates oilier than 
the petitioner and wheie no such further 
declaration is claimed, all the returned can¬ 
didates; and 

(b) any other candidate against whom allega¬ 
tions of any corrupt practice are made in ihe 
petition.” 

It could very well be visualised from the aforesaid 
provisions that important provisions are incorpora¬ 
ted for addition of all necessary pardes in the elec¬ 
tion petition. In view of the nature of dispute, imp- 
leading of necessary parties under the R. P. Act be¬ 
comes more significant and very vital. Therefore, 
provisions of R. P. Act are required to be considered 
and not the general provisions of the Code of Civil 
Procedure, 1908. 

The pointed answer to the question who is to be 
impleaded as a party in the election petition has to 
be seen in the area and realm of the R. P. Act itself, 
as the Act is itself a complete Code which does not 
contemplate joinder of persons of parties as parts 
to election petition. Only those can be joined as res¬ 
pondents who are nientined in Sections 81 and 86 
(4) of the R. P. Act. The scheme is such that non¬ 
joinder of necessary parties who are enumerated in 
the provisions of Section 82 will be fatal. A clear 
legislative mandate can be pursued from the expres¬ 
sion employed in Section 82. The petitioner shall 
jo ; n as respondent to bis petitioner either as per pro¬ 
visions of clause (a) or clause (b). 

There is purpose and policy behind legislating and 
incorporating provisions of Section 82 :n the R. P. 
Act. Only those can be impleaded as respondents 
who are mentioned in Sections 82 and 86 (4) of the 
R. P. Act. Undoubtedly, under section 82, this dis¬ 
pute confines to the candidates at election and all 
other jjersons are excluded and that cannot be joined 
as parties in the election petition on the principle of 
‘fair play and enquiry’. Though petifon is a dispute 
in which the constituency itself is Ihe principal party, 
the interested candidates and the electors can be Imp> 
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leaded and no others. Non-joirider of necessary par¬ 
ties would invite serious consequences and it is amply 
cleaptfrom -the pcrusal of Section 82 of the R. P. Act 
that non-joinder-rofi'nfltwmpleading or necessary. par¬ 
ties like the returned candidate or when the election 
is sought to be'declared as null and void alongwith 
the prayer in getting .himself declared as elected, all 
tlier candidates,- is -fatal. Dispute of such nature can 
only' be effectively » and efficiently adjudicated upon 
only in pmaence ofisueb pttrtites> It is in-this context 
that-the Parliament in its wisdom has provided a pro- 
vififcon - in Section 82 which, is one of the integral 
linchpin of election moshaniSHr. 

In the case on hand, the returned candidate Mrs. 
Bhavnaben Chikhalia, M. P. from-6-Junagadh cons¬ 
tituency has not been impleaded for the reasons not 
khdWn to this'court. N6t' only thht,' despite pointed 
question there was no animus-to implead the retur¬ 
ned' candidate. The petitioner who is a defeated 
candidate has sought a declaration of the- said elec¬ 
tion ofid 1 tfr- Liok'-Sabha-fitem djdamnagar constituency 
aiHnttll artd-’void. Thb interest- ’of ’returned candidate 
MfS. Chikhhlitt^is absolutely concerned'and non-imp- 
leading such vitally interested' necessary or proper 
pdrttyvwould-'bb- ; sfififeienU tcyHOrpedo petition?-at the 
irifceptfem 1 to prevent , 1 unnecessary; expensive and 
avoidable waste of time. It is in this context that at 
ith»tbidsh<dd, this'count dsiinclrndd -to rojectand dis- 
mh«rtlt&-;el6Ctk)rt' potition filed ' under Section 80-A of 
P.‘ Afcfr Thift grptmd ! itself is sufficient and 
gW# to the - root:‘ of 1 the -matter warranting dismissal 
of'the election .petition and r therefore, this court does 
riot- think it-expedient-*to- examine other aspects raised 
iiv- this ekctibmr petition! 

The view which this court is inclined to take at 
tKs^urtUfitCrtH&r'pmrisibns'of Section 82 of the R.P. 
AcUate'rhhndatdry ahd nOn^ob^etvance of the same 
wilTbe fatal, is reinforced by.catena of judicial pro¬ 
nouncements, llwwaver, a few propos’tions of law 
cwjnwating.electioTr schemc -and law- on this point 'may 
» Idphlifeht^' 

Tfib 4 * HSfibtfi-able apex cotrrt in the case of Jyoti 
R&tt vs. DCbt GfinsilT. AIR 1082 SIC! 983 has, clear¬ 
ly,, and down the, proposition that in the- event of 
any - infraction-o£ provisions of Section 82 the R. P. 
Act and non irrrpeadtng^of nccedsdry party articulated 
and incorporated- in the -Section itself would invite 
ipfco} facto< dismissal. This- ca» ! law supports 
the-'werriorr and view thlr cOUrffis 1 inclined- to take at 
this sta|e. 

Tffe ' decision ■ of Thi'. Honourable apex court in K. 
V. Rao Vs! B. N.ReddU AIR 1969 S C. 872 clearly 
lay? down, upon’ analysis -of provisions of- - the R, P, 
Act-Uhar trial of -an election -petition isnouthdsame 
thteg as to trial of a' suit.' Eve u thbtigh Sec¬ 


tion'87(1) of the R. P. Act lays d6wn "thht the-proc*- 
duie applicable' to the trial of election petition "shall 
be like that of the trial of a suit, the R. P. Aot itself 
makes important provisions of the Code-inapplicable 
to the-trial of an election petition. Under'O. 6, R. 

17, Code of' Civil Procedure, a court of law trying 
the suit has very wide powers in' the matter of'allow¬ 
ing amendments of pleadings and all ’ amendments 
which will aid the court in disposing of the matters 
in dispute between the parties are as a rule allowed 
subject to the law of limitation, whereas, in the R. 
P- Act under Section 86(3) there is.a provision for 
restriction on the part of the High Court - to allow 
amendments. Thu High Court is not to dHow-the 
amendments of memo of petition which will allow 
amendment of particulars or further date. 

It can very well be said.that non-joinder- of neces¬ 
sary: party is a fundamental defect. This is a basic 
requirement in the '-election petition and - therefore, 
if is fatal : to the election petition. This is not a 
defect which can be cured. The notification of elec¬ 
tion results was published , on. Therefore, .'hdnn was 
no scope for the petitioner to seek amendment<even 
af the stage of hearing and to implead necessary 
party, the returned candidate of Bhartiya Janta 
Party, Mfs. Bhkvnaben Cliikhalia. 

In fact, apart-from the aforesaid' technical and 
legal missile, the present petition is also liable to be 
rejected on facts. As matter of fact, the grievance 
of the petitioner is that his name and party’s name 
had been shown and published in the newspapers 
incorrectly. He alleged that it was the-duty of thie 
returning Officer to take necessary action:, and-stop 
such mischief. Reply to the-notice given 1 by this re¬ 
turning Officer to the petitioner is placed on record 
in-the election petition' itself. A' copy, of official 
gazette dated 8-4 1996 is also placed on-record. 
As per the prescribed lutes under the Rules of elec¬ 
tion, there were 25 candidates to the-election of Lok 
Safeha from the Junagftrh constituency; in 1996. A 
copy produced at page 61 of the paper book, Sche¬ 
dule No. J1. clearly goes to show that the petitioner 
was shown as candidate of Baliujan Samaj- and at- the 
time of-allotment of election symbols, he was allot¬ 
ted official symbol of elephant Allotment of symbol 
procedure was done on 22-4-1996 in’the office of 
the returning Officer. The petitioner was present 
and pursuant to the application of the petitioner, 
dated 19-4-1906, he was allowed, as official candi¬ 
date of Bahujati Samaj Farty. election symbol of 
elephant, wficteas, his one of the rivals Kadri 
Maqsud Imrahim got his candidature- rayistei as 
candidate-of 'BahOjan Sanjlai Party* was also present 
and in presence of all rival parties, Work" of aH&tc 
menr of symbols was carried otit. At the time of 
production of ‘B’ form from the President of Bhaujan 
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Samaj Party, they had recommended themame of 
the petitioner as authorised candidate of Bahujan 
Samaj Party. Accordingly, symbol'of'elephant was 
allotted to the petitioner and after examining, and 
verifying, the returning Officer declared Maqsud 
Ibrahim Kadri *as-independent candidate" ' Apaksfr'} 
and who came ter be -allotted a dhTerenC.symbol. This 
was done in the presence of all rival candidates in 
the office of the Returning Officer. 

Alter ■ having tatoenn into account?' the" aforesaid' 
facts and circumstances* relevant propositions ofr lawy 
it can safely be concluded that in view of provisions 
of Section 82 (a), when the petitioner has sought- 


declaration of election as null and void,t impleading 
of returned candidate of Bliartiya Janta Party Mrs. 
Bhavtiabcn Chikhalia was necessary not joining her 
asone .ofvtfec^ party respondeate-rins thatpresont peti¬ 
tion is fatal ano> therefore, the petition deserves jto 
be dismissed at' the threshold. Accordingly. H is 
rejected 

Sd./- 
For J6int 

[No. 82|GJ-HP|3|(96)|98] 
By Order, 

S. MEND1RATTA, Principal Secy 
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W- T*- H>T¥*tfY, nfrr 


ORDE R 

New Delhi, the 7th August, 1998 

O.N. 68.—Whereas the Election Commission is satisfied that each of the contesting candidate speci¬ 
fied in column (4) of the Table below at the General Election to Lok Sabha, 1998 from Madhya Pradesh as speci¬ 
fied in column (2) held from the constituency specified in column (3) against his name has failed to lodge account 
of his election expenses as required by the Representation of the People Act, 1951 and the rule made thereunder as 
shown column (5) of the said Table; 

And, whereas, the said candidates have not furnished any reason or explanation for the said failure even after 
due notice and the Election Commission is thus satisfied that they have no good reason or justification for the said 
failure; 

Now, therefore, in pursuance of section 10A of the Said Act, the Election Commission hereby declares the 
person specified in column (4) of the Table below to be disqualified for being chosen and for being a member of 
either House of the Parliament or of the Legislative Assembly or Legislative Council of a State for a period of 3 
Years from the date of this order : 
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TABLE 


SI. 

No. 

Particular of election 

No. & Name of 
Constituency 

Name & Address of Contesting 
candidate 

Reason for disqua¬ 
lification 

1 

2. 

3 

4. 

5. 

1 . 

General Election to Lok Sabha, 
1998 from Madhya Pradesh. 

2-Bhind Parliamen¬ 
tary Constituency 

Sh. Rakesh Jain, 

Nai Abadi, Distt. Bhind, 
(Madhya Pradesh). 

Failure to lodge any 
account of election 
expenses. 

2. 

-do- 

-do- 

Sh. Vanwari Lai, 

Baghal, Gram Maheva, 

Post Rasulpura, 

Distt. Datia, (M.P.). 

-do- 

3. 

-do- 

-do- 

Sh. Bhagwat Dayal, 

Gram Jajepura Post, 

Chachar Thana, Phooph, 

Distt. Bhind (M.P.). 

-do- 

4. 

-do- 

-do- 

Sh. Mansur Ahamad, 

H. No. 46, Subhash Gali, 

Ward No. 12 Mehgaon, 

Distt. Bhind, (M.P.). 

-do- 

5. 

-do- 

-do- 

Sh. Ramdas, 

Ater road, Atrey Nagar, 

Distt. Bhind, (M.P.). 

-do- 

6. 

-do- 

-do-* 

Sh. Ujagar Singh, 

133, Gram & Post, 

Gormi Teh, Mehgaon, 

Distt. Bhind. (M.P.). 

Failure to lodge ac¬ 
count in the man¬ 
ner required by 
law. 

7. 

-do- 

21-Durg Parlia- Sh. Jitendra, 

mentary Constituency Bhagwati Tiwari, 

Ramnagar, Muktidham 
Ramnagar, Post-Kohka, 

Bhilai, (M.P.). 

Failure to lodge any 
account of election 
expenses. 

8. 

9. 

-do- 

-do 

-do- 

26-Seoni Parliment- 
ary Constituency. 

Shreeram Salonc Sing, 

1331, Housing Colony, 

Distt. Durg. (M.P.). 

Shri Thakur Giriraj Singh 
Parihar, 

Resident of Vill. Bijana, 

Post Ganeshganj, 

Tahsil Lakhanadon, 

Distt. Seoni (M.P.), 

Failure to lodge ac¬ 
count in the manner 
required by law. 

Failure to lodge any 
account of election 
expenses. 

10. 

-do- 

34-Khandwa 

Parliamentary 

Constituency. 

Sh. Surendra Kumar, 

Q. No. 15-Budhwara Bazar, 
Distt. Burhanpur, 

(M.P.). 

-do- 
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